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Land fragmentation of agricultural enterprises
in the context of administration of land

Abstract

Introduction. Under the conditions of the excessive lease of the agricultural land in Ukraine, leasing is identified
as a tool for amalgamation of land parcels into one field. However, the consequences of excessive land lease
by the agricultural enterprises are both positive and negative. Often the negative consequences of such
leasing lack attention from the part of policy makers and scientists.

The purpose of this study is to examine how the land administration system matches the land fragmentation
and what problems are faced by agricultural enterprises when concluding lease contracts under the conditions
of land fragmentation in Ukraine.

Results. The obtained data testify that the land administration system in Ukraine has signs of transparency
and efficiency. However, the system of land administration does not meet the requirements of the ownership
fragmentation in land use of agricultural enterprises. Thus, the registration of lease rights to hundreds of the
land parcels requires considerable costs and time. The long-lasting registration of the lease rights to the land
parcels forces the lessees to use them illegally during the registration procedure. It has been determined
that the expenditures on the registration of the lease right to the state-owned land parcel are much lower in
comparison with the registration of private parcels.

Conclusions. One of the ways to reduce the time and cost of the registration of land parcels and rights to them
is to increase the size of the land parcel per one landowner, thus reducing the number of the leased parcels in
the structure of the agricultural enterprise. It is convenient to introduce a special administrative service aimed
at registering lease rights of agricultural enterprises.
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OOKTOP EKOHOMIYHUX HayK, AOLEHT, npodecop kadenpw ynpasniHHA 3eMefbHUMN pecypcamin Ta KagacTpy,
XapkiBcbkunin HaLioHanbHWUIA arpapHuin yHisepeuTeT iMm. B. B. Joky4aesa, Xapkis, YkpaiHa

Kowkanpa l. B.

OOKTOP €KOHOMIYHUX HayK, Npodecop,

3aBigyBay kadenpuv ynpasniHHA 3eMeflbHUMU pecypcamun Ta KagacTpy,

XapkiBCbKUWIN HaUioHaNbHWI arpapHuii yHiBepcuTeT iM. B. B. [Joky4aeBa, XapkiB, YkpaiHa

KHs3b O. B.

KaHOMAAT eKOHOMIYHMX HayK, OOLEHT, OOLEHT Kadenpu ynpasniHHA 3eMenbHUMUN pecypcamin Ta KagacTpy
XapkiBCbkui HauioHanNbHWI arpapHui yHiBepcuTeT iM. B. B. [Joky4aesa, Xapkis, YkpaiHa

Tpery6 O. M.

KaHOMOaT eKOHOMIYHMX HayK, OOLEHT, OOUEeHT Kadeapu yrnpasniHHA 3eMenbHUMN pecypcamMin Ta KagacTtpy,
XapkiBCbKUWIN HaUioHaNbHWI arpapHuii yHiBepcuTeT iM. B. B. [Joky4aeBa, XapkiB, YkpaiHa

dparmeHTayisa 3emeb CilbCbKOrocnogapcbKnx nignpuemMcTs

Y KOHTEKCTi afMiHiCTPpyBaHHA 3eMefibHUX pecypciB

AHoTauis. B ymoBax CyLinbHOI OpeHan CinbCbKOrocnofapCbkux 3emenb B YKpaiHi, opeHay po3rmsgaTb SK
iHCTPYMEHT 06’€eHaHHA 3eMeNbHUX OINAHOK Yy UinicHi nons. OgHak Hacnigku CyuinbHOT OpeHan 3eMeNbHNX
LiNSHOK CiNbCbKOrocnogapCbKMun nignpMeMcTsaMmmn MaroTb SK NO3UTUBHI, Tak i HeraTueHi Hacnigkn. daHe
OOCHIO)KEHHS BUBYAE, SK CydacHa cucTema agMiHicTpyBaHHsS 3eMenbHUMN pecypcamMu Bignosigae 3anutam
hparmeHTauii 3emenb Ta 3 AKMMU NpobfieMaMy CTUKaKTbCA CiflbCbKOrocrnofapchbKi nignpuemcTsa npu
yKnagaHHi oroBopiB opeHAn B ymoBax parmMmeHTauii 3emenb B YkpaiHi. OTpumaHi gaHi ceigyatb npo Te, Wo
cyyacHa cuctemMa afiMiHiCTpyBaHHA 3eMeSIbHUX PECYPCiB B YKpaiHi Mae 03HaKu npo3opocTi Ta e(peKTUBHOCTI,
npoTe He Bignosigae 3anutam parmMeHTaLlii BNaCHOCTI Y 3eMNEeKOPUCTYBaHHI CilbCbKOroCnoaapCbkux
nianpueMcTB (3anpornoHoBaHOMY HOBOMY Tuny dparmeHTauii). JocnigpkeHHs nokasanu, Wo BUTpaTtu Ha
peecTpaLitio npaBa opeHAN 3eMENbHOI OiNsSHKN gep>xaBHOi (hopMy BNACHOCTI, MOPIBHIOYM 3 NPUBaTHUMMA
OingHKaMn, € 3Ha4YyHO MEHWUMW Yy PO3pPaxyHKy Ha oguHuuo nnolli. [ponoHyeTbcs 3anpoBagut ons
CiNbCbKOroCcnofapchbkKnX MNiANPUEMCTB OKpeMy afMiHICTpaTUBHY MOCAYry 3 peecTpauii npas opeHau, ska
6 3abesneynna ogHo4YacHe NPOXOMXKEHHS NMPoLeaypu peecTpalii yCix 3eMefibHUX OiNSHOK Y BCTaHOBEHUN
3aKOHOOABCTBOM TEPMIH.

Knio4oBi cnoBa: parmeHTaLis 3emMenb; agMiHiCTpyBaHHSA 3eMeNIbHUX PECYPCiB; peecTpaLlis; NnpaBo opeHau;
3emMenbHa OinsHKa; BuTpartu.
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Tpery6 E. H.

KaHaMOAT SKOHOMUYECKMX HayK, AOLEHT, AOUEHT kadeapb! yrpasneHus 3eMesibHbIMN pecypcamu U KagacTpa,
XapbKOBCKUIA HaumMoHasbHbIN arpapHbIin yHnBepcuTeT um. B. B. [Joky4aeBa, XapbkoB, YkpanHa
®parmeHTauus 3emMerib CeJIbCKOXO3ANCTBEHHbIX NpeanpusiTun

B KOHTEKCTE afMUHUCTPUPOBAHNA 3€MENIbHbIX PECYpPCOB

AHHOTaumAa. B ycnoBusx TOTanbHOM apeHdbl CEeNbCKOXO3SANCTBEHHbIX 3eMeflb B YKpavHe, apeHay
paccMaTpmBaloT KakK WHCTPYMEHT OObeguHeHUs 3eMeSibHbIX Y4acTKOB B LUeNocTHole nonsd. OpgHako
NOCNEACTBMA TOTaNlbHOW apeHfbl 3eMefibHbIX Y4acTKOB CefIbCKOXO3SAWCTBEHHbIMU  NPEeanpusaTUSMU
VUMEIOT Kak MOMOXUTENbHbIE, TaK N oTpuuaTenbHble nocneactsus. aHHoe mccneqoBaHue U3y4YaeT, Kak
COBpPEMEHHas cuUcTeMa afMVHUCTPUPOBAHMSA 3eMESIbHbIX PECYpPCOB OTBeYaeT 3anpocam dparMeHTaumnm
3eMeSlb U C KakMMu npobnemMamMy CTaIKMBAKOTCH CEIbCKOXO3ANCTBEHHbIE NMPeanpusaTUs Npy 3akio4eHnn
JOroBOPOB apeHAbl B YCNOBUSX (hparMeHTauum 3emenb B YKpauHe. [onyyeHHble gaHHble CBMOETENLCTBYIOT
O TOM, 4YTO CyLLeCTByOLasa cucTeMa 3eMeflbHOro agMUHUCTPUPOBaHUSA 3eMeNbHbIX PECYPCOB B YKpaunHe
UMeeT NPU3HaKN Npo3pa4yHocTy N addekTnsHocTn. OgHaKo cuctema 3eMenbHOro agMUHUCTPUPOBAaHUSA He
COOTBETCTBYET 3anpocam parMeHTaunm COB6CTBEHHOCTU B 3EMJIEMOSIb30BaHUN CESNIbCKOXO3ANCTBEHHbIX
npeanpuaTuin (NPeanoXXeHHoM HOBOM Tune dparMeHTauun). ViccnegoBaHns nokasanu, Y4TO pacxofpl Ha
permcTpauuio npasa apeHapl 3eMefIbHOMo y4acTKa rocyaapCTBEHHON (hOPMbl COBCTBEHHOCTU, MO CPABHEHMIO
C YaCTHbIMW y4YacTKamu, 3Ha4YUTESIbHO MeHbLUe B pacyeTe Ha edvHuuy nnowaawn. Npegnaraetcs BBeCTU
AN CEeNbCKOXO3ANCTBEHHbIX NPeanpuaTuii oTAeNbHYI0 aagMUHUCTPATUBHYIO YCNyry No perncrpaumm npas
apeHfbl, koTopas 6bl o6ecneynia ogHOBPEMEHHOE NPOXOXXAEHWE NPOoLEAYypPbl PErMcTpaLmmn BCex 3eMesbHbIX
Yy4aCTKOB B YCTaHOBJIEHHbIN 3aKOHOAATENBCTBOM CPOK.

KniouyeBble cnoBa: )parmeHTaums 3emesb; agMUHUCTPUPOBAHNE 3EMENBHBIMU PECYPCaMM; PEMMCTPaLUS;
npaBo apeHAbl; 3eMeSIbHbIN y4acToK; pacxogbl.
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1. Introduction

Significant changes in the structure of landholdings and agricultural land tenure in the rural
areas have become the results of the land reform in Ukraine. This has led to the emergence of
a large number of private land parcels for commercial agricultural production (the so-called land
lots (shares)) with an average size of 4 hectares with the fluctuations from 1.1-1.5 hectares in the
western regions to 7.0-7.9 hectares in the southern regions of Ukraine (The Cabinet of Ministers of
Ukraine, 2019) [15]. Thus, due to various objective and subjective factors in practice, the modern
land use of agricultural enterprises consists of a large humber of land parcels.

In recent years, the average acreage of the agricultural enterprises increased and in 2016
and was about 1,570 ha. The economic activity of agricultural enterprises is carried out through
concluding hundreds and even thousands of lease contracts with the owners of small land par-
cels. The share of the leased land in the overall structure of the agricultural enterprises exceeds
93% (Popov, 2018) [14]. Such leased lands may include land parcels of both private and state
ownership. The average size of the state-owned land parcels is 87.9 hectares (Statistical Year-
book, 2016) [18]. It is obvious that the use of the leased land parcels requires their special ac-
counting within the agricultural enterprise as well as their state registration.

The registration of the land parcels and the rights to them as an integral part of administrating the
land is one of the main conditions for guaranteeing the rights to land, ensuring property security and
up-to-date information about the land tenure and land transactions for the business activity and the
land market. The registration of the land transactions usually bears the costs associated with fees
and stamp duty, as well as other transaction costs. It does not matter whether the registration sys-
tem is obligatory or not, in order for it to be successful, these costs should be low enough to make
the registration process viable for the landowners and the land users. Otherwise, there will be alter-
native or shadow markets, and unofficial transactions will become widespread.

Undoubtedly, the existence of a large number (6 million) of landowners makes the agricultural
production in Ukraine more expensive as it brings additional costs to the agricultural producers as-
sociated with the registration of the leased land parcels. Recognition of the time and costs needed
for the registration will help to identify the reasons for delays and the problems associated with it.
This article is devoted to land fragmentation (LF) of agricultural enterprises, and the land administra-
tion system (LAS) is considered in the context of registration land parcels and lease rights.

2. Brief Literature Review

The exploration of scientific literature has shown that today the manner of LF has to be deter-
mined in each case. The analysis of literature (Bentley, 1987; Demetriou et al., 2013; Hartvigsen,
2014; King & Burton, 1982; McPherson, 1982; Sabates-Wheeler, 2002; Sklenicka & Salek, 2008;
van Dijk, 2003, 2003a) [3; 6; 9; 11-12; 16-17; 21-22] makes it possible to distinguish four main types
of LF. They are the fragmentation of land ownership, the fragmentation of land use, the internal
fragmentation (within the farm) and the distinction between land ownership and land use. The land
fragmentation ownership refers to a situation when the ownership of the agricultural land is divided
among many owners in terms of small and often irregular shaped land parcels. The land use frag-
mentation refers to a number of land users who are not landowners. The internal fragmentation is
the fragmentation within the farm, when the farm is divided into many small non-contiguous land
parcels that are often located in different places at large distances from the farmstead and between
the parcels. The discrepancy between land ownership and land use involves a situation with a small
number of landowners who use their lands.

The above-mentioned types of LF are not characteristic under the Ukrainian conditions. The
main problem in the use of agricultural land in Ukraine is viewed as a discrepancy between owner-
ship and use (Popov, 2017) [13]. Since the excessive lease of agricultural land by large agricultural
enterprises (agroholdings) made it possible to form a good structure of the land use (fields); other
types of LF have no significant negative consequences. However, in the context of LAS, the new
type of LF for Ukrainian conditions is required, namely the ownership fragmentation in the land use.
The ownership fragmentation in the land use occurs when a separate agricultural enterprise (farm)
consists of a significant number of the adjacent land parcels that are in its use (lease, emphyteusis,
etc.), a larger proportion of which does not belong to it by the rights to the ownership. This form of
fragmentation represents a problem mainly for the lessee since they have to conclude lease con-
tracts with hundreds and even thousands of the landowners and this bears certain additional ex-
penditures. In this article, we will examine the problem of LF from this position.
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The problem of LF in the context of the registration of lease rights to land parcels directly con-
cerns the cadastre and the land registration in the matters of the land rights security. Thus, the land
administration as the state system for the registration and management of the rights to land has a
direct bearing on the issues related to LF. The concept of land administration as the basis of good
governance in the Ukrainian scientific community has not yet received sufficient support and a sin-
gle understanding of it.

In this context the article considers the definition of LAS as the one which is generally accep-
ted by the world community (Bennett et al., 2012; Bogaerts & Zevenbergen, 2001; Enemark
et. al., 2005; Van der Molen, 2002; Williamson, 2001) [2; 4; 8; 20; 27], namely, it is a set of
measures aimed at recording the tenure rights (e.g., land registration), valuation and taxation
and regulated spatial planning. Thus, the system of land administration affects the development
of legal security (which is the main requirement for the investors), the access to the credit (the
mortgage), spatial planning (to support economic and ecological development) and the efficient
and effective land taxation (De Zeeuw & Salzmann, 2011) [5].

A well-organised system of land registration is an important condition for the effective use of
land, including agricultural land, which can secure the property rights to land and transaction pro-
cedures. Today, there is not a single scientific work by Ukrainian researchers which would compre-
hensively cover the consequences of the ownership fragmentation in the land use in the context of
LAS, such as registration of land parcels and rights to them.

The article deals with some basic concepts and it is necessary to explain these concepts to
avoid their misunderstanding and confusion.

A land parcel is a part of the earth’s surface with set boundaries, having a specific location and
fixed rights to it.

An agricultural enterprise is defined as an independent business entity that has legal personal
rights and carries out a productive activity in agriculture.

Land use is a territory of an agricultural enterprise which is based on the combination of the
ownership, lease or emphyteusis, or any one of them.

Land-use planning documentation is textual and graphical materials regulating the use and pro-
tection of lands of state, communal and private property, approved in accordance with the estab-
lished procedure.

3. Purpose

The empirical research, presented in this paper, is aimed at analysing the correspondence of the
modern land administration system with the demands of the land fragmentation and, in the second
turn, at revealing the problems, which the agricultural enterprises face while concluding the lease
contracts under the conditions of the land fragmentation.

4. Results

The Ukrainian legislation (VRU, 1998; VRU, 2004) [23-24] determines that the lessor carries out
the transfer of the land parcel to the lessee within the terms and conditions specified in the lease
land contract (the lease contract). The validity period of a lease contract cannot exceed 50 years
and cannot be less than 7 years. Having come to an agreement as for all the essential terms of the
lease contract, the owner of the land parcel and the lessee draw up and sign a written contract. Af-
ter that, it is obligatory to carry out the state registration of the lease rights in the State Register of
Property Rights to Real Estate (the Real Property Register). Both the lessee and the lessor can ap-
ply to the state registration of the lease rights, but the majority of the lessees undertake registration
costs without charging the rent payment of the lessor.

In the case of lease of the private land parcels the average agricultural enterprise with a total
area of 1,570 ha (Popov, 2018) [14] concludes about 365 lease contracts for the area of about
1,460 ha (the difference is 110 hectares of the land belonging to the founders of the enterprise).
Regardless of the size of the land parcel, the minimum administration fee for the state registra-
tion of the lease rights (within five working days) is 0.05 of the living standard for the able-bo-
died population - 3.73 USD (VRU, 2004; VRU, 2018) [24; 26]. However, lessees have the right
to choose a shorter period of state registration of the lease right and, in this case, an adminis-
tration fee for one lease contract will be: a) USD 35.82 within two working days; b) USD 71.64
within one working day; ¢) USD 179.10 in the term of 2 hours (VRU, 2004; VRU, 2018) [24; 26].
Thus, the total value of the state registration of the lease rights to the private land parcels for an
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average agricultural enterprise will be from USD 1,361.45 to USD 65,371.50 per 1,460 ha of the
leased lands (Table 1).

In the case when the agricultural enterprise leases the state land parcels the costs on the lease
rights registration are 22 times less than the corresponding costs of the private parcels registration
(Table 2). This is due to the fact that about 22 land parcels of the private ownership (with an ave-
rage size of 4 hectares) accounts for one state-owned land parcel (average size of 87.9 hectares).

1,457,177 lease rights to the agricultural land parcels were registered in the Real Property Register
at the end of 2016 (Statistical Yearbook, 2018) [19] and according to the approximate computation,
the administrative fee for the lessees amounted up to about USD 3,992,265. These costs do not give
a prospective benefit to any of the participants in the lease relationships, including the lessor, the les-
see, and the State because these operating expenses are only for the payment of services for the ad-
ministration of the leased land and are not aimed at increasing the profitability of the enterprise.

Another item of costs is the time for the registration of lease rights. Large and medium-sized ag-
ricultural enterprises with an area of 1,000 ha or more often face the problem when the registration
of the lease rights to all land parcels in their use takes several months or even years. Thus, an ave-
rage agricultural enterprise can spend from 3 months to 5 years on such a procedure (Table 3), and
it can spend from 65,371.50 USD to 1,361.45 USD (Table 1). Moreover, it is without taking into ac-
count the other delays in time that may arise during the state registration due to the lack of the ca-
dastral numbers of the land parcels, documentary non-compliance and the contradictions between
the declared and already registered lease rights, etc.

In this sense, the leasing of state land by the agricultural enterprise is more profitable because
the timeframe for the registration of their lease rights is by 22 times less compared with the time re-
gistration of private land parcels (Table 4).

Our research shows that in the vast majority the lessees of large and medium-sized agricultural
enterprises apply to the state registrars and notaries to register their lease rights in the terms not ex-
ceeding two working days. Thus, the average fee for the registration of the lease rights to the state
land parcel is 0.41 USD/ha, and the registration of the private parcels (land shares) is 8.96 USD/ha
for the same area of 87.9 ha.

We understand that the data shown in Table 3 cannot be considered representative because the
data only reflect the legally established norms. It is obvious that nobody prohibits the lessee to ap-
ply for the registration of his/her lease rights to several notaries and other state registrars. In this

Table 1:
Administration fee for state registration of lease rights to private land parcels
Acreage of Leased land Size of the administration fee for the Total size of the administration fee
the leased land, parcels, registration of one lease right, USD: for the lease rights registration, USD:
ha number up to up to up to up to up to up to up to up to
5 days 2 days 1 day 2 hours 5 days 2 days 1 day 2 hours
1,460 ‘ 365 3.73 35.82 71.64 179.10 1,361.45 | 13,074.30 | 26,148.60 | 65,371.50

Source: Compiled by the authors

Table 2:
Sizes of administration fee for state registration of lease rights to land parcels of private
and state ownership

Form of |Acreage of|Leased land| Size of the administration fee for the The total size of the administration fee
ownership |the leased| parcels, registration of one lease right, USD: for the registration of lease rights, USD:
land, number upto5 up to up to up to up to up to up to up to
ha days 2 days 1 day 2 hours 5 days 2 days 1 day 2 hours
State 87.9 1 3.73 35.82 71.64 179.10 3.73 35.82 71.64 179.10
Private 87.9 22 3./3 35.82 71.64 179.10 82.06 788.04 1,576.08 | 3,940.20

Source: Compiled by the authors

Table 3:
The timeframe for registration of lease rights to land parcels by an agricultural
enterprise
Normative time limits for registration of Leased land Total timeframe for registration of lease
lease rights parcels, number rights, days
Up to 5 days 1,825
Up to 2 days 365 730
Up to 1 day 365
Up to 1 hour 92

Source: Compiled by the authors
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Table 4:
The timeframe for registration of lease rights to private and state land parcels
Normative time limits for Leased land parcels: Total timeframe for registration
registration of lease rights private state of lease rights, days
ha number | ha number | private parcels state parcels
Up to 5 days 110 5
Up to 2 days 44 9
87.9 22 87.9 1
Up to 1 day 22 1
Up to 2 hours 5.5 0.25

Source: Compiled by the authors

regard, one can apply to the state registrars regardless of the land parcel location, but if the lease
contract is certified by the notary, then the registration of lease rights can be done only by the no-
tary who carried out that notarial act. In any case, it imposes the additional financial and time costs
on the lessee. This is one of the reasons why not all lessors and lessees want to register the lease
right or certify this right notarially, and they usually conclude lease contracts in the so-called simple
written form (i.e. without registration).

In addition, the attention should be paid to the moment of conclusion the lease contract and the
moment of registration of the lease rights which arises thereon, because they have fundamentally
different legal consequences. Thus, signing a lease contract does not mean that the lessee can al-
ready use the land parcel. He/She has the right to use land from the moment of registration of the
lease rights. Therefore, according to such a legal norm, the investigated agricultural enterprise does
not have the right to use the leased land for at least 3 months (Table 3). Of course, the compliance
with such a law in agricultural production is equivalent to a catastrophe, since the basic production
processes in agriculture cannot be delayed in time; it has to be performed in clearly fixed terms and
in a certain sequence. In practice, due to this reason the lessees begin to use their leased parcels
immediately after signing the lease contract without waiting for the registration of these rights.

The difference between the dates of signing the lease contract and the registration of the lease
rights contributes to the emergence of various problems and speculations. First of all, this is due
to the fact that by 2013 the land lease contracts were registered in the State Land Cadastre (SLC)
(subordinated to the State Service of Ukraine for Geodesy, Cartography and Cadastre of the Minis-
try of Agrarian Policy and Food of Ukraine), and, from the beginning of 2013, the lease rights to the
land parcels began to be registered in the Real Property Register (subordinated to the Department
of State Registration and Notary of the Ministry of Justice of Ukraine). In practice, there is the si-
tuation that the lease contracts concluded before 2013 were not included in the new register. At the
same time, not all the data concerning the land parcels have been transferred to the electronic da-
tabase. All these things created the basis for the double registration of the lease rights to the same
land parcel. As a result one land parcel may have two lessees who often by force begin to contend
for the right to cultivate the land and reap the harvest. Thus, 10-15% of the land is under attacks
of the raiders (AgroPolit, 2018) [1]. Also, there are some cases when dishonest lessors are trying to
conclude several lease contracts before the registration of the lease rights. Often, after signing the
lease contracts (but prior to their registration), the landowners themselves or on the advice of the
potential new lessees make the relevant applications to the registrar in order to cancel the contract
and with the request not to carry out the registration of the lease contracts.

In December 2017, in order to solve the above-mentioned problems, an online service for the
registration of agricultural land lease contracts was introduced. During such registration, there will
be an online exchange of information between SLC and the Real Property Register, which will make
it possible to avoid the registration of the double lease contracts. The timeframe for the online re-
gistration is 5 working days. The sum of the administration fee is USD 7.09. Online registration of
the lease contracts has no chance to accelerate the registration period to 2 hours and rises in price
by 1.9 times in comparison with the common registration (direct application by the applicant to the
registration office or notary).

As we can see, agricultural enterprises (lessees of the land parcels) should keep control over the
issue of lease contracts and the registration of lease rights all the time. Due to a large number of
such operations, the enterprise should support additional employees who will be responsible for
the accounting of the lease contracts, their state registration, and communication with the lessors.
Thus, medium-sized and large enterprises are forced to create separate land departments with a
diversified system of workers, which requires the additional costs on wages and material supply in
the amount of several thousand USD per year (Hrab, 2016) [10].
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It should be noted that the registration of the lease rights to the land parcels is carried out af-
ter the state registration of the (physical) land parcel (not the rights) in SLC (VRU, 2004; VRU, 2011)
[24; 25]. The survey conducted among lessees indicates that approximately 10% of the leased land
parcels (in some areas more than 30%) are not registered in the SLC (Hrab, 2016) [10]. Often, these
procedures become the subject of trouble for the lessees since the procedure of the land registra-
tion, as well as the registration of land rights, is usually a significant bureaucratic and financial bur-
den for the landowner. It should be noted that most lessees assume these costs without charging
the rent payment of the lessor.

Assuming the fact that the above described (virtual) agricultural enterprise has only 10% of un-
registered land parcel, it would constitute 39 land parcels. Taking into account that the preparation
of technical documentation for the land registration costs from USD 55.97 and more per one land
parcel, depending on the region, then the corresponding costs for the registration of 39 parcels will
be USD 2,175.81. The timeline for these works is from 14 days to 4 months, together with the regis-
tration in the SLC. The registration of the land parcel in the SLC is carried out by parcel location,
so the registration can be made only in the area or the city where the land parcel is geographically
located. Then the land parcel must be registered in the Real Property Register (the time limits and
costs have already been given in Tables 1 and 3), and only after that it is possible to conclude the
lease contracts and to register the lease right. It should be noted that the state-owned land parcel
is leased through an auction; it has the ready-made technical documentation and registration and,
therefore, does not require additional costs.

During the above-mentioned procedures, the additional difficulties might arise due to techni-
cal errors in the data of the SLC. A very common problem is the overlapping of the land parcels
and the discrepancy between the land parcel boundaries (the shape and size) indicated in the le-
gal document and its actual boundaries (the shape and size) (Figure 1). In accordance with the Ca-
dastral Law (VRU, 2011) [25], this is one of the reasons why the land registration is refused, which
automatically deprives the owner of the possibility to dispose of his land parcel (for example to

Figure 1:
Example of technical errors in the database of State Land Cadastre
Source: Public cadastral map of Ukraine
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lease) until the error is corrected. Thus, the presence of the land parcels of an agricultural enter-
prise with technical errors makes impossible the registration of the lease rights, which leads to
their «shadow» using.

The current legislation established a mechanism for the correction of errors in the SLC based on
drawing up various land-use planning documentation. The correction of even one error may lead
to the changes in the neighbouring land parcels. Also, it can change all the parcels within a field
(Figure 1). Therefore, to make changes in the characteristics of the land parcels the consent of all
landowners and land users who will be involved in it are necessary. As practice shows, the owners
of the neighbouring parcels do not always agree to change the boundaries, and therefore the solu-
tion of the problem can be only an appeal to the court.

Correction of the technical errors in the SLC is a time-consuming and expensive process. In ad-
dition to the time and monetary expenditures associated with drafting a new land-use planning do-
cumentation and providing a new registration of the land parcel in the SLC and in the Real Proper-
ty Register; it will also be necessary to pay an administration fee for the correction of the technical
error in the SLC. The size of this fee is USD 8.55 (VRU, 2018) [26], and this procedure takes 2 wor-
king days from the date of registration of the corresponding application.

The land registration in the SLC is a one-time procedure and the registration of the lease right
takes place at least once every 7 years (the minimum term of the lease). 10% of leased land parcels
require other various operations (land registration in the SLC and in the Real Property Register, re-
registration of the lease rights, etc.) which are carried out during the lease period.

Summarising these facts it is possible to simulate the potential expenditures for the average ag-
ricultural enterprise on the registration of the lease rights to the land parcels in its use. The expen-
ses on correction of the technical errors in SLC concerning the land parcels were not taken into
account, as there is no official statistics as for the number of such parcels in the structure of the
agricultural enterprises. The costs for the majority of the lessees of the medium-sized and large
agricultural enterprises, who apply to the state registrars and notaries for the lease rights regis-
tration in a timeframe not exceeding two working days, are given in Table 5. To estimate the costs
associated with drafting the land-use planning documentation and the registration in the SLC, we
take the mean values.

It turns out that the costs on the registration of the lease right (the average size of land parcel is
4 ha) with an appeal to the state registrar or notary for the one land lease contract will cost the les-
see USD 44.79, or USD 11.20 if one uses the online service, the expenditures will be USD 16.06 or
USD 4.01 per one hectare, respectively. Thus from Table 5, the online registration of the lease rights
will cost five times lower in comparison with the common one (an appeal to the state registrar or no-
tary), yet it takes 2.5 more time. So, the heads of the agricultural enterprises are faced with the di-
lemma: whether to spend more money and use the leased land parcel according to the legislation
or to pay less money and use the land parcels during the registration period without the official (le-
gal) registration (confirmation). Every head takes the final decision himself/herself.

Certainly, those costs are the average ones and may be higher for some agricultural enterprises
and lower for the others. It depends on the location of the leased land parcels, the rate of the agri-
cultural enterprise development, the activity of expanding its land bank and on the communication
with the landowners, as well as on the size of the «shadow» operations with the land.

Thus, according to the calculations of the Ukrainian Agribusiness Club, the size of the above-given
unofficial payments may exceed 50% of the cost of the lease contract for 1 ha (Hrab, 2016) [10].

Table 5:
Costs of average agricultural enterprise on registration of lease right to land parcels
Costs on Costs on drafting
Number, Area registration of lease the documentation
Leased land parcels pieces ! ha ’ ? right on land-use planning
and registration in SLC
USb [ days USD [ days

Registration through the state registrar or notary

Parcels registered in SLC 326 1,304 11,677.32 652 - -

Parcels requiring registration in SLC 39 156 1,396.98 78 3,274.44 60

Total 365 1,460 13,074.30 730 3,274.44 60

Online registration

Parcels registered in SLC 326 1,304 2,311.34 1,630 - -

Parcels requiring registration in SLC 39 156 276.51 195 3,274.44 60

Total 365 1,460 2,587.85 1,825 3,274.44 60

Source: Compiled by the authors
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Based on the results obtained earlier, we can assume that the costs on the registration of the lease
rights will be USD 67.19 in the case of the common registration or USD 16.80 per one hectare, and it
will cost 24.09 USD or USD 6.02 per one hectare in the case of the online registration.

The abovegiven sums of the costs are only those that we can calculate approximately based on
the legal fees. However, this is far from the final sum that the agricultural enterprises pay for the
existing ownership fragmentation in land use.

In practice, there are quite a lot of cases of the unofficial payments for the registration of land
parcels and lease rights, which remain invisible to the landowners and the State. As a rule, such
payments are due to the time-consuming procedure or even to a deliberate delay in the registration
of the land rights or to the provision of certain services that are not prohibited but are not critically
necessary and the cost of which is overestimated. As a result, in the registration systems (both land
and rights), there is a large number of agents who solved all these difficulties for the additional fee,
the size of which is impossible to calculate.

It is also impossible to calculate the costs spent on the exchange of the land parcels between
the lessees in order to form an integral field (without the inclusion of the land parcels of another
landowner or land user). Usually, the fact of such an exchange is not fixed by any legal docu-
ments and exists only in the form of verbal agreements, and the landowners remain uninformed
about such operations. The motivation payments to the landowners in order to extend the lease
contract for a new term are also impossible to calculate. Of course, Ukraine is not the only coun-
try facing these problems. It is inherent by each leasing activity in agriculture. Therefore, further
studies may be aimed at finding ways to solve the above-mentioned complications based on in-
ternational experience.

Under the existing land policy, the costs of registration of the land parcels and rights to them
will yet increase, since the problem of LF is only becoming deeper. 23% of all owners of the pri-
vate land parcels are of the pensionable age. These lands will be inherited in the near future. Sub-
sequently, the heirs will have all the legitimate reasons to physically divide the land parcel bet-
ween them, and the lessee will have to register two or more lease contracts instead of one (of
course in the case when the heirs have agreed to lease land to one lessee). Accordingly, it increa-
ses the costs per one hectare. Under the conditions of the current moratorium on the sale of ag-
ricultural land, there is no possibility to form the private land parcels of a larger size.

The present ownership fragmentation in the land use within a single field and the existing mis-
takes in the registration create additional opportunities for the raiders. There are numerous ca-
ses when the raiders redeem the lease rights in the middle of the field that deprives the agricul-
tural producer of the possibility to cultivate it effectively and he is forced to buy back this right at
a higher price.

The modern LAS with its dualistic system of registration of land parcels and property rights
complicates the process of registration for agricultural enterprises (lessees) because of the di-
fferences in data of the two register systems. And the current ownership fragmentation in the land
use makes this process time-consuming and expensive due to a large number of the leased land
parcels. Thus, in the international rating of Doing Business, Ukraine took the 63rd place in the ca-
tegory «Registering Property» when registering the property rights by one physical or legal enti-
ty (The World Bank Group, Doing Business, 2019) [7]. It should be understood that when registe-
ring the hundreds of land parcels by one lessee (as in the case of the lease rights registration), the
situation will be much worse.

The financial obligations arising from the registration of the land parcel and the lease right to
a certain extent deprive agricultural enterprises of the desire to apply for the registration. Accor-
dingly, it has a negative effect on the size of budget revenues. Therefore, about 10% of the leased
rights are not registered. It is obvious that under such conditions agricultural enterprises are in-
terested in signing long-term lease contracts (10 years and more) in order to lessen the above-
mentioned problems.

6. Conclusions

The LAS in Ukraine has indications of transparency and efficiency due to the clear requirements
for the registration documents and their listing, time limits, the size of the fees for the registration
procedures and the mechanism of electronic service. Along with the positive achievements, the
current LAS also has the main disadvantages. They include dualistic and time-consuming system
of registration of the land parcels and rights to them; the discrepancy between the data of the SLC
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and the Register of Property Rights; discrepancy between the land parcel boundaries indicated in

the legal document and its actual boundaries; land registration according to the parcel location; the

procedure for the registration of the land parcels and the rights to them for agricultural enterprise is

a long-lasting one.

The abovementioned disadvantages of the LAS are reinforced by the existing ownership frag-
mentation in the land use that complicates land administration by the medium-sized and large ag-
ricultural enterprises because:

1. the lease of hundreds, and in some cases thousands, of land parcels, requires large financial
(about USD 11.20 per one hectare) and time costs (from 3 months or more) on registration of the
lease rights;

2. the availability of the unofficial payments leads to an increase in the registration costs of lease
rights by 50%;

3. the time-consuming procedure of registration force the lessees to use the leased land illegally
during the registration procedure;

4. the dualistic system of the land and rights registration creates conditions for the occurrence of
various errors and uncertainties.

All those circumstances create conditions for fraud, corruption and raiding and, accordingly, an
increase in the transaction costs. It has been established that the costs on the registration of the
lease right to the state-owned land parcel are much lower in comparison with the registration of pri-
vate parcels in terms of per unit area. This is because the state-owned land parcels have a larger
area and there are no additional operations.

One of the ways to reduce the cost of registration of land parcels and rights to them is to de-
crease the level of the land fragmentation by increasing the size of the land parcel per one land-
owner, thus reducing the number of the leased parcels in the structure of the agricultural enterprise.
However, it is impossible to do this in Ukraine because of the existing moratorium on the sale of
agricultural land and the lack of the land consolidation procedure. Therefore, it is convenient to in-
troduce a special administrative service for the registration of lease rights for the agricultural enter-
prises that would ensure the simultaneous registration for all land parcels within the time limits fixed
by the legislation (up to 5 working days). It will help to reduce the costs and time consumption. We
consider it appropriate to fix the provisions of the Law of Ukraine «On Lease Land» regarding the
fact that the lease contract comes into force from the moment of its signing, and not from the mo-
ment of state registration of the lease right.
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