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Antitrust regulation by OECD standards in Kazakhstan

Abstract. The article deals with issues and challenges related to the antitrust regulation in the Republic of Kazakhstan. The
Government has set ambitious tasks for itself to be counted among developed countries with a stable level of economic
development. Given market conditions, effective economic development depends on the level of competition within the country.
In this regard, a large-scale reform of Kazakhstan’s antimonopoly policy has been carried out in order to bring it in line with
the best global practices, following the recommendations of the OECD and the World Bank. The main goal of this reform
is to increase the effectiveness of antimonopoly legislation with the aim of facilitating business in an atmosphere of healthy
competition. This is why the author focuses on the analysis of the reforms carried out in 2015-2016.

The present research enables us to analyse the positive and the negative sides of the implemented reform of the antitrust
regulation in the Republic of Kazakhstan. It can be seen from this research that the abolition of state registry of dominant
players has lead to more than 1,150 market entities being free from the burden. Additionally, the introduction of cautioning and
notification institutions has allowed more than hundred firms to escape from the investigations. Furthermore, the introduction
collegiate body reduced the burden of labour on both the judicial system and economic actors. As a result of focusing on struggle
against cartels, five cartels were identified in 2016 and 2017. It is concluded that the reform has positively impacted the business
environment. However, several problems have been identified which should be solved in the future. The results of the research
can be useful for developing countries that focus on the improvement of antitrust regulation.
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Axwmert C.

DOKTOpaHT, AKagemist aep>xaBHoro ynpasniHHa npu MNpe3naenTi Pecnybnikn KasaxcTtaH; kepiBHVK ynpaeiHHA MeToAoNorii,
KomiTeT 3 peryntoBaHHs NpMpoAHUX MOHOMONIN, 3aXMCTY KOHKYPEHLT i MpaB crnoXxusa4is

MiHicTepcTBa HauioHanbHOI eKkOHOMIKK Pecnybnikun KazaxctaH

AHTUMOHONONbHE peryoBaHHA BignosigHo ao ctaHpaptiB OECP y KasaxcraHi

AHoTauif. Y cTaTTi pOo3rnsAHyTO NUTaHHSA 1 Npo6nemu, NOB’A3aHi 3 aHTVMOHOMOJbHUM PerynoBaHHaM y Pecny6niui KasaxcraH.
Ypsip KazaxcTtaHy noctaBue nepef cob6oto ambiTHe 3aBAaHHsi [OMOITUCS BXOL)KEHHS A0 FPYNX PO3BUHYTUX KPaiH 3i CTabiflbHNM
piBHEM EKOHOMIYHOrO PO3BUTKY. B yMOBax prHKOBOI EKOHOMIKIM €(DEKTUBHUI PO3BUTOK KpaiHN 3a1eXXWTb Bif, PiBHS KOHKYPEHLIi.
Y 38’A3Ky 3 umm y KasaxcTtaHi 6yno nposefeHo LMpokoMacLluTabHy pedopMy aHTUMOHOMOMNBHOMO 3aKOHOAABCTBA 3 METOK
npuBedeHHs oro y BignoBigHICTb Jo pekomeHgauin OECP i CeitoBoro 6aHky. OcHoBHoO MeToo pedopmu 2015-2016 pp.
6yno nigBuLLEHHS edeKTUBHOCTI aHTMMOHOMONBHOINO 3aKOHOAABCTBA, CMNPUSHHA PO3BUTKY 6i3Hecy B aTMocdepi 300poBoi
KOHKYypeHLUji. [JaHe [JocnifkeHHA [O3BONSE npoaHanidyBatu crnabki Ta CUMbHI CTOPOHM pedopMu, NMokasye, Lo BHACNOOK
CKacyBaHHSI [epXKaBHOrO PeEeCTpy Cy6’EKTIB PUHKY, O 3aiMaloTb AOMiHylO4e nonoxeHHsi, noHag 1150 nignpuemcts 6yno
3BiNlbHEHO Bif, HaBaHTaXXeHHs. Pedynstatom 60poTbby 3 MOHOMONISIMY CTasno BUSIBNIEHHST N’ATK KapTeniB y nepiog 2016-2017 pp.
[MpoBeneHe pocnigKeHHs 4O3BONSE 3p06UTU BUCHOBOK, LU0 pedopma NO3UTUBHO BNNBAE Ha 6idHec-cepenosumLLe B KazaxcTaHi.
Knro4oBi cnoBa: aHTMMOHOMOMbHE 3aKOHOOABCTBO; aHTMMOHONMOSbHE PEryftoBaHHS; aHTUMOHOMOMBHUIA OpraH; AOMiHylo4e
CTaHoBMLEe; (PiKCOBaHI LiHW; pO3CcnigyBaHHs; KapTesb; 3UTTS.
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LOKTOpaHT, AKafieMunsi rocyaapCcTBEHHOro yrnpasneHus npu MNpesuaeHte Pecnybnvkn KasaxcTah;

pykoBoguTenb ynpasneHns metogonorun, KoMmTteT no perynmpoBaHuio eCTECTBEHHbLIX MOHOMOMNIN,

3alnTe KOHKypeHUmmn 1 npas notpebuteneil MMH1CTepCTBa HauMoHaIbHOW 3KOHOMUKK Pecnybnukn KasaxctaH
AHTUMOHOMNONBbHOE perynupoBaHue cornacHo craHgaptam O3CP B KasaxcraHe

AHHOTaums. B ctatbe paccMoTpeHbl BOMPOCh! 1 NPo6neMbl, CBA3aHHbIe C aHTUMOHOMOJbHBLIM perynmposaHuemM B Pecnybnuke
KasaxctaH. MNpaButensctBo KasaxcTtaHa noctasufiio nepen cobor amObuumo3Hyto 3afady Mo BXOXAEHWIO B YMUCAO TPynnbl
pasBUTbIX CTPaH CO CTabuibHbIM YPOBHEM 3KOHOMUYECKOro pasBuTUS. B ycnoBusix pbIHOYHOW 3KOHOMUKU 3ddeKTnBHOE
pasBUTME CTpaHbl 3aBUCUT OT YPOBHSI KOHKypeHuun. B cBsiau ¢ aTum B KasaxcTaHe 6blia npoBefeHa LMpokKomacluTabHas
pedopmMa aHTVMOHOMOMBHOMO 3aKOHOAATENLCTBA C LIENbIO NPUBELEHNS €ro B COOTBETCTBUE C JyHLUeli MUPOBO NPaKTUKON Ha
ocHoBe pekomeHpaumin O3CP n BcemupHoro 6aHka. OCHOBHOW Liefbio AaHHOW peopMbl SIBASIETCA NOBbILeHne 3hPeKTUBHOCTY
aHTUMOHOMOMBHOrO 3aKOHOAATENbCTBA C LEMbl0 COOENCTBUSA pPasBuTUIO 6M3Heca B YCNOBUSIX 340POBON KOHKYPEHLUN.
[aHHoe nccnepgoBaHne No3BOMSIET NpoaHanu3npoBaTth crabble 1 CUbHble CTOPOHBI NpoBeaéHHon B 2015-2016 rr. pechopMbl.
PesynbTaThl MICCneqoBaHns MOKasblBatoT, YTO BCNEACTBME OTMEHbI FOCYAaPCTBEHHOMO PEECTPA CYOBEKTOB PbIHKA, 3aHMatOLLNX
OOMUHMpYtoLLee nonoxeHne, 6onee Yem 1150 npeanpuaThin Gbinn 0cBOGOXKAEHbI OT 06pemeHeHNsi. Kpome Toro, BHegpeHue
WHCTUTYTa yBEAOMNEHNSA N MPeAoCTEPEXEHNS MO3BONMIO 60nee YeM CTa NPeanpuAaTUaM n3bexxaTb npoLienypbl paccnefosaHus.
[MosiBneHve konnernansHOro opraHa TakXke Nocrnoco6CTBOBANO COKpALLEHUO TPYAOBON Harpy3ku Ha CygebHyto CUCTeMy U
Ccy6bekTOB pbiHKa. Cnegyet OTMETUTb, YTO B pe3yfibTaTe KOHLEHTpUpoBaHHOW 60pbbbl NPOTYB KapTenen B nepuog 2016-2017
rr. 661 BbISIBNEHbI NATb KapTenein. [aHHoe nccnegoBaHue MO3BOMSET cAenatb BbIBOL O TOM, YTO MPOBeAeHHas pecdopma
NONOXXMTENbHO NoBAMsANa Ha 6u3Hec-cpepy. BmecTe ¢ Tem 6binu BbiSBEHbI NPOBGAEMbl, KOTOPbIE OOMKHbI ObiTb PeLUeHbl B
6nvxanwiem byayLuem.

KnioueBble cnoBa: aHTVIMOHOMOJILHOE 3aKOHOQATENbCTBO; AHTVMOHOMOMIbHOE PEerynMpoBaHue; aHTUMOHOMOJbHBIM OpraH;
OOMUHMPYIOLLee NONOXeHNe; (UKCUPOBaHHbIE LieHbl; pacCcnefoBaHns; KapTenb; CrnsiHue.
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1. Introduction

In today’s environment of global economic integration,
maintaining stable economic growth is a major issue for eve-
ry developing country. The Republic of Kazakhstan, which oc-
cupies a vast territory in Central Asia, has provided a huge re-
form in the antitrust legislation in order to support an atmos-
phere of competition in the business environment. As part of
this reform, antitrust legislation has been raised from the level
of a simple law. Now it is part of the Legal Code. Since 2015
all norms pertaining to the antitrust law have been included in
the entrepreneurial code (including the rules which are provi-
ded by the reform of the antitrust policy), thereby increasing
its importance in the legal hierarchy.

The reform carried out in 2015-2016 was implemented
by the Committee on Regulation of Natural Monopolies, Pro-
tection of Competition and Consumer Rights under the Mi-
nistry of National Economy of the Republic of Kazakhstan
(CRNMPCCR) and led to the liberalisation of the antimono-
poly legislation. Thus, the state register of market agents oc-
cupying a dominant or monopoly position was abolished; in-
stitutions for notification and sanctioning were introduced,
along with a collegiate review body; cartels were defined as
the most dangerous type of violations impeding the deve-
lopment of competition, and the participation of the state in
entrepreneurial activity was reduced. These changes were
aimed at increasing the effectiveness of antitrust authorities,
as well as at reducing the burden on the judicial system and
the administrative burden on economic agents. Analysing
each of the above measures allows us to determine to what
extent they have been effective.

2. Brief Literature Review

Issues related to antitrust regulation have already been
studied by distinguished scholars such as H. Hovenkamp
(2016), T. Sallivan (2014), P. Moriati (2006), M. Utton (2003),
S. Colino (2012), S. Evenett (2011) and others. Problems of
antitrust regulation in developing countries have been consi-
dered by A. Rodriguez (2016), S. Afrika (2011), E. Fox (2016),
R. Michaels (2016), A. Aitzhanov (2012) and others.

3. Purpose

The purpose of this article is to study the reform of the
antitrust legislation in the Republic of Kazakhstan, identifying
both positive and negative results, present an analysis of all
the changes carried out as a result of the reform using the
methodology of comparative analysis to reflect the state of
the antitrust regulation before and after it was enacted.

4. Results

4.1. Abolition of the state registry

State registration of market agents occupying a dominant
or monopoly position was widely used in the Republic of Ka-
zakhstan before the implementation of reforms to the antitrust
legislation. The registry included all business sector organisa-
tions that were recognised as having a dominant position in
the market. The list was elaborated based on results from the
analysis of commodity markets. If a specific market partici-
pant accounted for more than 35% of the market being con-
sidered, then it would be included in the registry. In addition, if
three entities accounted for over 50% of the market, or if four
entities accounted for over 70% of market share, those would
also be included in the register as group of dominant market
players (Aitzhanov, Kniazova, and Radostovec, 2015).

The registry of dominant players was very convenient for
the Kazakhstan Antimonopoly Service. First and foremost, it
allowed for a constant control to be enforced over all business
agents recognised as dominant in their sector. All companies
included in the registry were obliged to provide quarterly in-
formation about their activities (CRNMPCCR, 2015). Second,
the presence of the registry allowed the antitrust authority to
carry out investigations quickly, from 3 to 6 months on ave-
rage. This was possible due to their circumvention of in-depth
analyses of the commodity markets, where the main goal was
to determine the presence of a dominant player and to identify
signs of violations to antitrust legislation. The registry allowed
for the immediate launch of an investigation in order to reveal
the presence and the extent of the violation, also providing a
determination of responsibility.
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The abolition of the registry was welcomed by the business
community, particularly by market agents that had been subject
to its control. This measure has proved to be a significant step
towards the liberalisation of the antitrust regulation. The OECD
(2016) and the World Bank (2014) have noted that the figure of
a state registry does not conform to global best practices, and
is excessively burdensome for entrepreneurs. Such an observa-
tion was justified, since the policy forced the company to pro-
vide the antitrust authority with quarterly information on its ac-
tivities. That was a significant burden for firms, whereas not pro-
viding these reports could lead to large fines. Additionally, being
under constant supervision also provided extra pressure on
the business. Moreover, market agents included in this register
could quickly lose their dominant over time, yet continued to be
subjected to those obligations until they were excluded from the
registry. Similarly, those market participants who gained a large
market share and were not yet included in the register were not
placed under similar control and could abuse their dominant po-
sition until the registry was updated. The interval between inclu-
sion and exclusion from such a register could span from three to
six months, which was a fairly long period of time.

Further criticism of the registry was based on the crite-
ria for determining dominant actors. The World Bank (2014)
notes that, even if the economic agent takes a dominant po-
sition, they may not necessarily abuse it and be considered in
violation of antitrust laws. Thus, the applicable criteria for de-
termining dominant positions are not objective and can lead
to bona fide companies being burdened with inclusion in the
registry. For example, if one company holds a 35% share of
their market, then two other economic agents, who each ac-
count for no more than 15% of the market share, could find
themselves included in the registry as part of a dominant
group. In other words, almost any company with a significant
market share could fall under the oversight of the antimono-
poly authority through inclusion in the registry.

As a result of the cancellation of the registry, more than
1,150 market entities have been freed from this burden, which
is a big step towards the liberalisation of the antitrust legislation
in the country (Dosayev, 2016). However, the cancellation has
also led to an increase in the time it takes to carry out analyses
and investigations of commodity markets. The relevant process
used to take from three to six months. Following the abolition of
the registry, the time-frame increased to over six months. The
antitrust authority was restructured, combining the analysis,
management and investigation directorates in order to increase
its effectiveness. The issue of extending the period of analysis
for commodity markets to six months or more to improve the
quality of cases being investigated is also being considered.

The criteria for determining dominant market agents have
not been struck down, since practice shows that only dominant
actors can have a major impact on the market. If the entity is
not dominant, then it will not be investigated because of their
lack of influence on the market. This is done to prevent misuse
of resources by the antitrust authority (Aitzhanov, 2016).

The intention was that, in order to avoid the total violation of
the antitrust legislation by dominant market actors, the registry
would act as an alternative deterrent to methods of strict control,
where precautionary measures (such as issuing of warnings and
notifications) would be sufficient. In practice, however, following
the cancellation of the registry, the antitrust authority turned out
to be far less agile. At the same time, an investigation that could
rely on information from the registry could be carried out at an
accelerated pace, in a period between two and six months, fol-
lowing its cancellation investigations would regularly require
more than 6 months. For instance, in 2016 in the oil-producing
Mangyatsu region of Kazakhstan fuel prices for motor vehicles
increased by more than 200%, from KZT 35 to KZT 80. Tradi-
tional measures taken in response to that situation proved to be
ineffective, since the issue required immediate action. Then, for
the first time, the most stringent measures available in antitrust
legislation were used. In order to resolve a situation that could
have quickly turned into a regional strike and increase social ten-
sions, a Law was enforced which allowed for the authority to fix
prices in the market for 180 days. The Antitrust authority then
set a price for consumers in the region at KZT 45, which stood



for six months (CRNMPCCR, 2016). This served as a clear war-
ning for other market actors across the Kazakh economy.

Despite some negative effects caused by the cancella-
tion of the registry, the move has had a positive impact on
businesses by relieving them from the body’s encumbrance
and excessive control. Thus, the measure can be considered
a revolutionary step towards the liberalisation of the antitrust
regulation in Kazakhstan.

4.2. Introduction of a cautioning institution

A new Cautioning Institution was introduced in order to pre-
vent violations of the country’s antitrust legislation. It applies to
cases of public statements made by business leaders or govern-
ment agencies that could lead to legal actions (Aitzhanov, 2016).
Prior to this innovation, antitrust authorities would only react af-
ter actions that led to violations of antitrust law.

The introduction of cautions and warnings allowed the an-
titrust authority to respond more effectively to this situation
by tackling them early, before they even commenced. On the
other hand, this is an effective signal for market participants to
help avoid undesirable consequences. Cautions are yet ano-
ther step towards the liberalisation of the antitrust regulation,
and results for the 2016-2017 period show the effectiveness
of its implementation. For example, in 2016 the rate of comp-
liance with cautions was 90%, while in 2017 it reached 100%
(Table 1). As a result, the potential number of investigations
has been greatly reduced.

4.3. Introduction of a notification institute

The notification of indications of possible violations to the
antitrust legislation seen in the actions or inactions of an eco-
nomic agent allows the agent to correct any illegal actions be-
fore the start of a formal investigation, without resorting to an-
titrust measures. This allows market actors to either indepen-
dently stop or correct their illegal actions, making it an important
step towards the liberalisation of the antitrust regulation. More-
over, it allows the antitrust authority to concentrate on the strug-
gle against malicious offenders, rather than use their limited re-
sources against law-abiding subjects who realised and willing-
ly corrected their mistakes. Additionally, such a measure is an
effective signal from the antitrust authority for market players to
avoid the application of undesirable measures. Before the re-
form, such actions implied mandatory investigations, with puni-
tive measures often applied without offering a chance for eco-
nomic agents to independently correct their behaviour.

The results for the 2016-2017 period show a gradual im-
provement in self-discipline on behalf of economic entities
that receive notifications. For instance, in 2016 the rate of
compliance with these notices was about 71%, while in 2017
it reached approximately 84% (Table 2). It would appear that
the level of performance in 2016 is particularly low due to a
less serious attitude on behalf of market players. Additionally,
the desire to profit through illegal actions also played a signifi-
cant role. Despite this, we conclude that this measure is a fair-
ly effective innovation which leads to a reduction in the poten-
tial number of frivolous investigations.

4.4. Introduction of the collegiate body

The collegiate body is a commission operating under the
antitrust authority, tasked with reviewing case materials over
violations of economic competition before the final decision is
made. This introduction allows business entities to provide ar-
guments that may protect their interests directly after the in-
vestigation, and before the final decision is made by the anti-
monopoly body. This measure is also a step towards the libe-
ralisation of the antitrust regulation (CRNMPCCR, 2015). The
main purpose of this institution is to reduce the burden of labour
on both the judicial system and economic actors. Moreover, it
seeks to increase the effectiveness of the antitrust authority.

The collegiate body, represented by the conciliation com-
mission, involves representatives from all public associations
representing the interests of the business community. Among
them is the National Chamber of Entrepreneurs (NCE), which
is the country’s most important organisation in the field busi-
ness advocacy, which should be especially highlighted. Ses-
sions of the collegiate body simulate a pre-trial proceeding. As
the accusing party, the antitrust authority presents the results
of their investigation. The role of lawyers is filled by public
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associations and organisations headed by the NCE. The main
task of the collegiate body is to reconcile the results of the in-
vestigation with the market actor in question. The purpose of
negotiations is to minimise the possibility of resorting to court
proceedings against market actors, allowing both parties to
avoid unnecessary litigation.

Prior to the introduction of the collegiate body, investi-
gation results could only be appealed in court. From year to
year, almost all investigated cases went through litigation. In
most cases the original decision taken by the antitrust autho-
rity remained unchanged following the court proceedings. On-
ly in rare cases was the amount of fines issued by the anti-
trust body reduced. Litigation cases could drag on for seve-
ral years. Additionally, it was required to go through all judicial
instances, leading to additional burdens on all participants.

The results of the establishment of the collegiate body
show that the number of investigations that went through liti-
gation has slightly fallen from about 96% of all cases in 2016
to 87% in 2017 (Table 3). The proceedings mainly concern the
amount of fines imposed.

The outcomes of investigations submitted to the colle-
giate body changed 73% of the time and mainly in favor of
the economic agent (Table 4). However, this does not reveal
any incompetence on behalf of the antitrust authority. Rather,
it is likely that this is a strategy deployed by the state organi-
sation. Excessive fines and additional violations are imposed
to be considered by the collegiate body. During their inter-
vention, the amount of fines is reduced, and the types of vio-
lations are changed. This action is aimed at satisfying repre-
sentatives of business communities and economic actors. As
a result, the antitrust authority reduces the probability of being
challenged in court by an economic agent. It seems that such
an innovation has played a positive role in reducing the num-
ber of cases going through litigation. Thus, its main goal was
achieved quite effectively.

Tab. 1: Cautions issued by the antimonopoly authority
of Kazakhstan to market entities in 2016-2017

Year Cautions (number) |Executed number of cautions (number)

2016 21 19

2017 26 26

Source: Compiled by the author based on information
by the CRNMPCCR

Tab. 2: Notifications issued by the antimonopoly authority
of Kazakhstan to market entities in 2016-2017

Year | Notifications (number)|Executed number of cautions (number)

2016 124 88

2017 151 127

Source: Compiled by the author based on information
by the CRNMPCCR

Tab. 3: The number of antitrust investigations and litigation
in Kazakhstan in 2016-2017

Year | Investigations (number) Went through litigation (number)

2016 279 268

2017 212 184

Source: Compiled by the author based on information
by the CRNMPCCR

Tab. 4: The number of investigations submitted to the collegiate
body in Kazakhstan in 2016-2017

Year |Investigations (number)|Investigations recommended to finalize
(number)

2016 10 5

2017 37 27

Source: Compiled by the author based on information
by the CRNMPCCR
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4.5. Identifying the role of cartels

Before the reform, the struggle against cartels was not con-
sidered to be a prerogative of the antitrust authority. As a result,
there was no history of cartel investigations, which is a noto-
riously difficult task. Recommendations by the OECD (2016) and
the World Bank (2014) note the importance of combating car-
tels. In this regard, according to the principles of the reform con-
ducted in 2015, the role of cartels was identified as the most
dangerous type of violation for free competition. In addition to
amendments to the business code, the administrative code was
also modified. The essence of these changes is that any partici-
pant in the cartel who aides in the investigation will be complete-
ly discharged of responsibility. If the second participant of a car-
tel also helps in the investigation, then it will be partially exempt
from liability. This was done to raise the level of disclosure and
deter businesses from creating cartels (Aitzhanov, 2016).

The struggle against cartels required the application of con-
siderable efforts by the antitrust authority (OECD, 2018). There-
fore, a special department for combating cartels was created.
The best experts within the authority were selected to integrate
the department and sent to foreign countries to improve their
skills. This was not enough, however, given the complexity of ex-
tracting information. In this regard, the antitrust authority issued
a memorandum to all law enforcement agencies, which could
provide access to sources of information at a moment’s notice.

As a result of these measures, five cartels were identi-
fied in 2016 and 2017 (CRNMPCCR, 2017). This is not a very
high indicator. However, taking into account the complexity of
identifying cartels, it is considered as a satisfactory achieve-
ment. Eventually, this measure has allowed the antitrust ser-
vice to demonstrate their focus on the struggle against mali-
cious violators of antitrust laws, thereby increasing the organi-
zation’s effectiveness.

4.6. Measures to support business

In addition to the measures described above, many others
were adopted. First, they reduced state participation in en-
trepreneurial activity. For example, in 2016 the antimonopo-
ly authority cut down the list of authorised activities for state
participation almost in half (from 652 to 346) over a two-year
period. As a result, despite the opposition from state bodies,
the Antitrust Service has achieved its goal in giving greater
opportunity to private enterprises.
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licious violators of the law which inflict great damage on the
country’s economy. The additional measures and the afore-
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racter in relation to the business environment. Thus, this re-
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