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Specialized Financial Court:
experience of the United Kingdom and prospects for Ukraine

Abstract. The increase of loan defaults is one of the major factors which adversely influence the activity of
the banking institutions and banking system in general. Moreover, it results in the financial destabilization
and the deterioration of the Ukrainian investment climate. The issues of arrears in the sphere of Banking
and Finance together with the inconsistency in judicial approach applied in the course of litigation related to
the loan defaults have a negative impact on the Banking ability and willingness to support the development
of the national economy. All the mentioned factors lead to the decline of the pace and scale of social
production, the welfare of the society. Therefore, the amount of credit debt owed by banking institutions in
Ukraine amounts to almost half of their total loan portfolio. This proves the necessity to find new approaches
to resolve the challenging situation that exists on the financial market. The international experience of high
working standard is deemed to be of a particular importance. Our study is devoted to the analysis of the
relevance of establishing the separate specialized financial or credit court in Ukraine. The experience of the
United Kingdom in this regard has been analysed and proposals have been made to improve the national
judicial system. It has been proved that the creation of a specialized financial court may complicate the work
of the judicial system and affect their efficiency. It is argued that the appropriate specialization of individual
judges within the commercial jurisdiction and implementation of particular criteria and thresholds for the
financial cases to be allocated to and heard by the commercial courts of Ukraine are much more efficient
and effective steps.
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YabaH O. A.

KaHOWAAT I0PUONYHUX Hayk, 3000yBay CTyNeHs 4OKTOpa IPULANYHUX HayK,

LY «IHCTUTYT eKoHOMIKO-NpaBoBUX gocnigxeHb imeHi B. K. MamyTtoBa HAH YkpaiHn», Knie, YkpaiHa
Onioxa B. T.

OOKTOP IOPUANYHNX HAYK, OOLLEHT, MPOBIAHNA HAyKOBUIA CNIBPOBITHUK,

LY «lHCTNTYT ekoHOMIKO-NpaBoBux gocnigxeHs imeHi B. K. MamyTtosa HAH YkpaiHn», Kuis, YkpaiHa
CneuianizoBaHui ¢piHaHCOBUI CyA;:

AocBig BenukoOpuTaHii Ta nepcnekTeu ans YKpaiHm

AHoTauia. 36inbleHHs 6e3HafinHoi KpeanTHOI 3aboproBaHOCTi Ha (iHAHCOBOMY PUHKY € OOHUM i3
OCHOBHMX YNHHUKIB NOripLeHHs piHaHCOBOIO CTaHy MOro cy6’eKkTiB (3okpema, LeHTPanbHOro 6aHky, 6aHKiB
Ta HebaHKIBCbKMX (iHAHCOBUMX YCTAHOB) i, 9K Hacnigok, ¢diHaHCOBOI AecTabinisalii eKOHOMIKM KpaiHu B
uinomy. Lle, ogHo4YacHO 3 HEQOCKOHANMM NiAXo40M CyA0BOi Bnaaun, NpmM3BOANTb A0 iCTOTHOMO 3MEHLUEHHS
NiATPVUMKM PO3BUTKY PEANIbHOrO CEKTOPY LUMSIXOM KPEOUTYBaHHS, HEFATUBHO MO3HAYAETbCA HA TEMMNax i
Maclitabax cycnifibHOro BMPOBHWLITBA, iHBECTUUIMHOMY Khnimarti, Ao6pobyTi cycninectea. Tak, obcsr
KpeauTHOI 3a60proBaHOCTI 6aHKIBCbKMX YCTAaHOB B YKpaiHi CTAaHOBUTbL MaliXe NOSIOBUHY Bif, iX 3aranbHOro
KpeanTHoro noptdens. BoaHo4ac 3MeHLLEHHS Takoro obcary BiabyBaeTbCs AOCUTL NOBIIbHUMKW TEMAAMN.
3a3Ha4yeHe akTyanidye HeoOXiOHICTb PO3pPOoOKM HOBMX MiAXOAiB BUPILLEHHSA CUTyalii, ska cknanacs Ha
diHAaHCOBOMY PUHKY, 30KpEMA, 3 YpaxyBaHHAM MiXXHApPOAHOrO A0CBIay.

CrarTd npucesiyeHa aHanidy OoLifibHOCTIi CTBOPEHHSI OKPEMOro cneujianisoBaHoro ¢iHaHcoBoro abo
KkpeouTHoro cyay B YkpaiHi. MNpoaHanizoBaHo poceig BenvkoOpwuTaHrii B BignoBigHOMY Hanpsmi Ta
chHOopMynbOBaHO Ha Ui NiacTaBi Npono3uuii WoA0 YAOCKOHaNEHHS HaLioOHaNIbHOI Cyao0BOi CUCTEMMU.
JoBeneHo, WO CTBOPEHHS cheujani3oBaHOro ¢iHaHCOBOro cydy MoOXe ycknagHutu ii poboTy Ta
HeraTMBHO MO3HAYUTUCS Ha eDEKTUBHOCTI. ApDryMeHTOBAHO, WO Bifbll NO3UTUBHMUM 3aX040M Y LbOMY
HanpsaMmi byae dokyCcyBaHHSA Ha MOrNUOGNEHHI cneuiani3auii OkKpeMunx CyaaiB y Mexax yxxe QyHKUIOHYI04Oi
cucTeMM CyooBOi BNaam, 30kpemMa, y Mexax rocrnogapcbkoi opncankuii. 3anponoHOBaHO 3anpoBaanuTun
KpuTepii BioHeCeHHa cnopiB 0O KaTeropii @iHaHCOBKUX Ccnpas i BiQHECTW Taki Copu A0 rocnogapcbkoi
IOPUCANKLLT.

KniouoBi cnoBa: kpeautHa 3aboproBaHicTb; ¢iHaHcOBa aecTtabinizauis; crneuianisoBaHuini gpiHaHCOBUI
cyn; cynooBa cuctema; 6aHk; piHaHcoBa cuctema; BenmkobpuTaHia; YkpaiHa.

N'ypuma T. C.

OOKTOP I0pUAMYECKNX HAaYK, 3aMeCTUTESb HavyaslbHMKa OTAeNa,

Y «MHCTUTYT 3KOHOMKKO-MPaBOBLIX ccnenosaHnin umenu B. K. MamyTtosa HAH YkpauHbl», Knes, YkpaunHa
YabaH E. A.

KaHOuoaTt lopuanyecknx Hayk, Comckaresib CTENeHM A0KTOpa IOPUANYECKMX HAYK,

Y «MIHCTUTYT 3KOHOMKKO-MPaABOBLIX nccnenosaHnin umenu B. K. MamyTtoa HAH YkpauHbl», Knes, YkpanHa
Onmoxa B. T.

OOKTOP I0pUAMYECKNX HaYK, OOLUEHT, BeAyLLMA HayYHbIN COTPYOHUK,

'Y «MHCTUTYT 3KOHOMKKO-MPaABOBLIX ccnenosaHnin umenu B. K. MamyTtosa HAH YkpauHbl», Knes, YkpanHa
CneunannavpoBaHHbIVi PUHAHCOBbIN CYA;:

onbIT BennkoGputaHMu 1 nepcnekTuebl Anga YKpauHbl

AHHOTauuns. YBennyeHne 6e3HagexXHOW KPeauTHOM 3a00/IKEHHOCTM Ha (PUHAHCOBOM pPbIHKE ABNSAETCSH
OOHUM M3 OCHOBHbIX (aKTOPOB YXyALIEHUA (PUHAHCOBOINO COCTOSHUS €ro CyObekTOB (B H4ACTHOCTU
LeHTpasnbHoro 6aHka, 6aHKoB U HEGAHKOBCKUX GUHAHCOBLIX YHPEXAeHWIA) 1, Kak cneacTeme, GpUHaHCOBOW
Jectabunnsaumm 3SKOHOMUKW CTpaHbl B LENOM. OTO, OLHOBPEMEHHO C HECOBEPLUEHHLIM MOAXOO0M
K paccMOTPEHMI0 NPOGUIbHBIX CMOPOB, MPUBOAMUT K CYLLECTBEHHOMY YMEHbLUEHUIO MNOAAEPXKM
pasBUTUS peasibHOro CekTopa NyTeM KPeaAuTOBaHWUS, HEFATUBHO CKa3blBAETCS HA Temnax u maclutabax
06LLECTBEHHOIO MPOM3BOACTBA, MHBECTULIMOHHOM Kimnmarte, 6r1arococtosiHum obuiectBa. Tak, 0O0bem
KPEeOUTHOW 3a[0/MKEHHOCTU BAaHKOBCKUX Yy4YpexaeHUn B YKpauHe COCTaBASET MOYTU MONIOBUHY OT UX
obuiero kpeautHoro noptdens. B 1o ke BpeMs yMeHblUeHWe Takoro obbema MpoucXoauT AOBOJILHO
MeAJIEHHbIMM TeMNamu. YkKazaHHOe aKkTyanuM3upyeT HeoOXOoOMMOCTb pa3paboTKM HOBbIX MOAXOO0B K
BbIXO4Y U3 COOTBETCTBYIOLLEN CUTyaLMN, B HACTHOCTU C YHETOM MEXAYHapOaHOro OnbITa.

CTtarbsi cOOepXMT aHaNn3 LLeN1ecoobpasHOCTN CO3AaHNS OTAEbHOIO Creumann3npoBaHHOro GUHaHCOBOIo
nmbo kpeamTHOro cyaa B YkpauHe. [poaHanmanpoBaH onblT BenukobputaHum B COOTBETCTBYIOLLEM
HanpaefeHn n COHOPMYINPOBAHLI HAa 3TOM OCHOBaHMW MPEeaSIoXEeHUs N0 COBEPLUEHCTBOBAHUIO
HauUMoHanbHOM cynebHoM cucTembl. JlokasaHo, 4TO cOo3daHue Ccrneuvanm3npoBaHHOro (GUHAHCOBOIO
cyda MOXeT YCNOXHUTb paboTy cyaebGHOW CUCTeMbl, HEraTMBHO CKa3aTbCHA Ha ee 3(PPEKTUBHOCTU.
ApPryMeHTMpOBaHO, 4To 601ee NO3UTUBHLIM MEPOMPUSATMEM B 3TOM HanpasneHun yaet GoKycnpoBaTbCs
Ha yrnyobneHnmn cneumann3aumm otaenbHbiX Cyaen B npeaenax yxe yHKUMOHNPYIOLWEN CUCTEMbI CyaebHOoM
BNaCTW, B YACTHOCTU, B rpaHuLAx XO3SMCTBEHHOW topucoukuumn. ChopMynrupoBaHO MpensoxeHve
BBECTU KPUTEPUM, NO KOTOPBLIM CMOopbl OyayT OTHOCUTBLCS K Kateropum GUHaAHCOBbLIX 1 ByayT nognexarb
pPacCMOTPEHUIO B XO3SMCTBEHHON IOPUCONKLNN.

KnioueBble cnoBa: kpeautHas 3a0/MKEHHOCTb; PUHAHCOBas Aectabunnsaums; cneuvann3mpoBaHHbIii
duHaHCOoBbIV cya,; cyaebHas cuctema; 6aHk; GrHaHCcOBas cuctema.
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1. Introduction

The phenomenon of loan defaults is one of the core factors which weaken the banking institu-
tions and banking system in general. Furthermore, it leads to the financial destabilization and to
the deterioration of the investment climate of the country. The issues of arrears in the sphere of
Banking and Finance along with sometimes inconsistent judicial approach applied in the course
of litigation related to the loan defaults have an adverse impact on the Banking ability and willing-
ness to support the development of the national economy, which results in declining the pace and
scale of social production, the welfare of society and so forth.

The mentioned pattern of correlation between the defaulted loans and economic implications
is also applicable to Ukrainian banking system. According to the National Bank of Ukraine, more
than 130,000 domestic court disputes are related to the financial sector. This is a quarter of all
trials in the country. In turn, the amount of debt that is the subject of litigation with borrowers cur-
rently amounts to UAH 144 billion. The total sum of security in such claims is UAH 14 billion. At-
torneys who work on the relevant cases note that the courts usually hear loan defaults® cases for
years, until banks lose the need in judicial approach and write off debts due to uneconomical and
lengthy litigation (NBU, 2021).

Under the said circumstances, the rate of lending by banking institutions in Ukraine is close to
zero. The procedures to take out the loan are complicated and far from being economically attrac-
tive. The NBU measures to encourage issuing loans by decreasing the interest rates do not work.
The Banks have no other choice but to maintain their own financial stability by increasing the re-
quirements and criteria for borrowers’ eligibility and keeping lending rates quite high.

According to experts the establishment of a new specialized financial court as a tool to resolve
the disputes on loan defaults expeditiously and efficiently might be the appropriate solution of the
above-mentioned issue. In their view, this approach is in line with international practice and the ex-
perience of United Kingdom, in particular. It is argued that the mentioned measure can also sig-
nificantly enhance the level of guarantees for the due functioning of the banking system and it can
reduce or even prevent the abuses on the relevant markets by their members (Vinokurov, 2021).
The efficiency of the creation of the above court is the core subject of this research. The focus of
the article is also made on the alternative possible approaches that can be applied in order to re-
solve the problem of the lengthy and uneconomical litigation.

2. Brief Literature Review

The analysis of the issue of arrears in the market economy and its recovery has been the fo-
cus of both domestic and foreign scholars. In particular, substantive contributions to the study of
the relevant topics have been made by: V. Heyets, O. Dzyublyuk, A. Moroz, L. Prymostka, E. Keyd,
D. Sinki, P. Rouz and others.

Despite the fact that the topic of the defaulted loans is not new and it has been heavily dis-
cussed and researched, the unified solution for the Ukrainian market has not been created yet.
Furthermore, the proponents of two opposite approaches - to create the special court that would
hear the cases on the defaulted loans and not to create it - do not sound persuasive enough to
plead their position in a firm and watertight way.

There are many case studies on the role and rationale of establishing specialized international
not financial but commercial courts. In particular, the work: Julien Chaisse & Xu Qian «Conserva-
tive innovation: the ambiguities of the China international commercial court» (Julien Chaisse and
Xu Qian, 2021), Zhengxin Huo «Comparing the international commercial courts of China with the
Singapore international commercial court» (Huo et al., 2019), Gary F. Bell «<The New Internatio-
nal Commercial Courts - Competing with Arbitration - The Example of the Singapore Interna-
tional Commercial Court» (Bell, 2018), Marishka Neekilappillai «<Netherlands Commercial Court
Regelgevingsconcurrentie op de markt voor geschilbeslechting» (Neekilappillai, 2017), Stephan
Wilske «International Commercial Courts and Arbitration - Alternatives, Substitutes or Trojan
Horse» (Wilske, 2019), Eddy Bauw «Commercial Litigation in Europe in Transformation: The Case
of the Netherlands Commercial Court» (Bauw, 2019), Alexandre Biard «International Commercial
Courts in France: Innovation Without Revolution?» (Biard, 2019), Giesela Riihl «The resolution of
international commercial disputes - what role (if any) for continental Europe?» (Rihl, 2020) and
others. The work of Christoph Antons «Doing Business in Indonesia: Enforcement of Contracts in
the General Courts and the Creation of a Specialized Commercial Court for Intellectual Property
and Bankruptcy Cases» (Antons, 2015) particularly attracted our attention. In the mentioned
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research the author outlines the creation of an Indonesia’s Commercial Court, which speciali-
zes in bankruptcy and intellectual property cases only. The article of David Louis Finnegan «Ju-
dicial reform and commercial justice: the experience of Tanzania’s commercial court» (Finne-
gan, 2004) is also very profound. In the said article the author examines the background behind
the creation of the Tanzania’s Commercial Court, summarizes the Court’s structure and opera-
tion, and offers a brief assessment of its performance and impact. Despite the fact that there are
some number of articles available, current tendencies as for the creation of the specialized na-
tional courts remain insufficiently researched. Moreover, the above-mentioned existing studies
focus on other countries’ experience whose judicial system is different from the Ukrainian one.

B. V. Derevyanko argued the necessity of creating a specialized not financial but Investment
Court of Ukraine - The High Investment Court of Ukraine (Derevyanko, 2020) to provide a more ef-
ficient protection of the investments, financial markets and economy of Ukraine in general. Some
proposals of the researcher may be applicable in resolving the question of the establishment of a
domestic specialized financial court.

The tendency to create the specialized courts in Ukraine started few years ago with the forma-
tion of two new courts - The High Intellectual Property Court of Ukraine and the High Anti-Corrup-
tion Court of Ukraine. Despite the fact that the said courts were created and they are functioning,
the mentioned approach shows that the existing structure of the judicial system is far from being
flawless and not efficient enough to face the challenges of the society. It proves that the classifica-
tion of the cases on the ground of whether the claimant is a natural person, legal entity or govern-
mental body is not always relevant and capable to meet the requirements and resolve the strug-
gles that exist in a society.

3. Purpose

The aim of the article is to analyze the existing structure of the judicial system in the United
Kingdom, in particular the principles of allocating the financial disputes and the cases, the rules
and approaches applied while hearing the mentioned cases by different courts (court’s divisions),
the reasons behind the existing structure and rules; the prospects of the implementation of the
said system, its efficiency and viability for the Ukrainian judicial system.

4. Methodology and Data

The analysis of the judicial system of two countries - Ukraine and the United Kingdom of Great
Britain - is carried out through a comparative method. The choice of the Great Britain as a target
and example country for a comparative research is made due to its substantial place on the world
financial market. London is one among the biggest financial centers, thus the jurisdiction of Eng-
land and Wales deals successfully with a numerous different cases in the sphere of Banking and
Finance arising out of different disputes between the companies and financial institutions, banks
and between the latter and individuals. Furthermore, the jurisdiction of English courts is recog-
nized globally as highly reputable, reliable and efficient for dispute resolution.

5. Results

According to article 17, paragraph 2, of the Law of Ukraine «On the Judicial System and the Sta-
tus of Judges in Ukraine» the judicial system of Ukraine consists of:

1) local courts;
2) appellate courts;
3) the Supreme Court.

The courts specialize in civil, criminal, economic, administrative cases and cases in adminis-
trative wrongs. At the same time subsection 2 of the article 18 of the said Law provides that in the
cases defined by law, as well as by a decision of a meeting of judges of the relevant court, the spe-
cialization of judges can be introduced for the purpose of hearing the particular types of cases.

In order to deal with certain categories of cases under the above-mentioned Law, the highest
specialized courts in the judicial system were implemented: The High Intellectual Property Court
and the High Anti-Corruption Court (article 31).

Taking into account that in Ukraine courts of different jurisdiction (administrative, economic
and civil) can hear the financial cases depending on whether the party to a case is a company,
individual or a state institution, the approach to a resolution of the cases usually varies. Hence
there are disputes with rather «random» outcomes, inconsistent with the approach of the majority
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and with the core tenet of the created «precedents». This phenomenon has an adverse effect on
the Banking system and as financial disputes generally involve significant money it leads to the
other implications on the financial domestic market. Due to the above mentioned inconsisten-
cies the NBU, the banking community and experts vouch for a creation of the specialized finan-
cial court. But the establishment of such court is a time and money consuming process, it will
lead to the changes in the laws governing the judicial system and the administration of Justice
in Ukraine (delimitation of jurisdiction and transfer of cases from the existing courts to a finan-
cial court, etc.) (Kislyak, 2021). To be more persuasive and precise, according to the Law «On
the State Budget for 2019», UAH 318 million was spent on the establishment of a specialized Su-
preme Anti-Corruption Court (241 million UAH was spent directly by the Supreme Anti-Corruption
Court, and 76,9 million UAH on the work of the Anti-Corruption Court Appeal Chamber). (About
the State Budget of Ukraine for 2019 Law of Ukraine). Thus, 291 million UAH are allocated for the
functioning of the said court in 2020 (About the State Budget of Ukraine for 2020 Law of Ukraine);
and 374,9 million UAH of public funds in 2021 (About the State Budget of Ukraine for 2021 Law of
Ukraine).

Concurrently the other experts are contemplating an alternative option, in particular, to create
the separate chambers specialized on financial disputes within the structure of existing courts.
According to this view, such approach will facilitate the redistribution of the workload in the exis-
ting courts, and lead to the selection of judges with a particular specialization and more profound
training in the relevant sphere of expertise.

However, since the case on defaulted loan can be heard by a court of administrative, economic
and civil jurisdiction depending on the parties to a dispute, the creation of a separate chamber in
the structure of an existing court will lead to the need to establish such chamber in the structure of
each existing court in Ukraine. The said is deemed to be inefficient, in particular in terms of costs
(number of judges, upgrading and ensuring adequate qualifications of judges, training, etc.). It is
therefore considered more effective among professionals to have an independent financial court
system consisting of the first instance, appellate and cassation courts (Kislyak, 2021). But there
are also opposite views. Thus, the representatives of the National Bar Association, the National
Association of Arbitrators of Ukraine and the Independent Association of Banks of Ukraine are
reluctant to the idea to create the separate specialized court for the hearing the disputes over
defaulted loans and the protection of investors in Ukraine (Ukrainian National Bar Association
(UNBA), 2021). They question the efficiency of the afore-mentioned proposal.

Some other experts, in particular, proponents of the creation of the new specialized court, think
that the Court that hears the loan defaulted cases in the UK falls under the category of the Finan-
cial Court. Few countries have already implemented relevant experience (they established the
separate courts or tribunals that function in compliance with the rules of Anglo-Saxon law). These
are such countries as the UAE, Singapore and, recently, Kazakhstan (Vinokurov, 2021).

Therefore, in the next part of the research the focus will be on whether the experience of the
mentioned countries is relevant to Ukraine; what are the peculiarities and reasons for the estab-
lishing the financial court in the said countries and whether it will contribute to the solution of the
existing domestic problems.

From the outset, it seems requisite to point out that, on international level, the courts in ques-
tion are called commercial courts. In the countries such as UAE and Kazakhstan, they are es-
tablished as international arbitration (commercial) courts, and the adjudication of cases in such
courts is not limited to financial matters. In general, international commercial arbitration is the
dominant instrument for resolving disputes between companies of different countries (unlike the
State courts). Such tendency can be reasonably comprehended and explained. It is much easier
to enforce arbitral awards than foreign judgments (KIACA, 2021) almost in any country all over
the world. In contrast, in the United Kingdom, the commercial court does not focus exclusively
on international commercial disputes (although their share is still higher than that of local com-
mercial disputes). In order to understand the particular features of the functioning of the Court
in the mentioned country, it is deemed to be appropriate to examine and analyze its judicial sys-
tem (Figure 1).

One of the main factors distinguishing it from the Ukrainian judicial system is the different ap-
proach to case classification and courts classification which is an understandable fact due to the
difference of legal systems. Thus, the main distinction is that the cases in the UK overall are divi-
ded into criminal and non-criminal (civil) cases. The concept «Civil case» includes all cases that
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Figure 1:
Judiciary of the United Kingdom
Source: Compiled based on the website of the Supreme Court:
https://www.supremecourt.uk/about/uk-judicial-system.html

do not fall under the category of criminal one (Thomas & McGourlay, 2020). Therefore, in the UK
the rules that regulate the proceedings are provided mainly by Civil Procedure Rules and Criminal
Procedure Rules (Procedure rules).

The cases are also classified on the ground of the level of seriousness and complexity. Thus,
there are two types of courts of first instance that may try the criminal cases (the Magistrates Court
and the Crown Court), the choice of court depends on the extent of harm caused by the offense and
by the seriousness of the offense. The same logic is applied to the non-criminal cases. The small
claims are usually heard by the County courts but when the sum of damages is high (50 000 GBP
and more) or a lot of evidence and or witness evidence is involved, the case shall be heard by the
High Court of England and Wales as the Court of the first instance. It means that the status of the
claimant (whether the claimant is a natural person or a company) does not have much relevance to
the choice of the non-criminal court as the other criteria are applicable and prevail.

The Commercial Court in Great Britain is part of the High Court of England and Wales. It was
founded in 1895, when the judges of the Bench Royal of the High Court of England and Wales in-
troduced a special «Commercial List». There were several reasons for the creation of the court:

1) commercial litigation was slow and expensive;

2) judges were often not competent at commercial law or business practice;

3) increasing number of commercial arbitration courts constituted a threat to the traditional courts
hearing commercial cases.

The key to the reform was to insure the hearing of the commercial cases by the professio-
nal judge with the relevant specialization. The introduction of the Commercial Court was a suc-
cess. The first commercial judge, Sir James Matthew, showed that an experienced judge who
applied flexible procedures could hear complex commercial cases quickly and in a cheap way
(Lord Hamblen, 2020).

Since its establishment the vast majority of cases heard by the Commercial court was related to
the international trade (in particular, transnational trade; cases related to the bills of exchange, let-
ters of credit and other instruments of payment; shipping, insurance, etc.). Particular attention was
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paid to shipping, as well as to disputes over freight, demurrage, cargo claims and other issues rela-
ted to bills of lading and charter parties. In addition to international trade, the court dealt with ban-
king and financial services, commercial intermediation, rail transport and even commercial fraud.

In general, the law did not define the clear list of cases that could be heard by the Commercial
Court, and judges therefore decided at their discretion. This practice partly continues today. In
particular, pursuant to Part 58.1 of the Rules of Civil Procedure, a «<commercial action shall include
any claims relating to:

a) a business document or contract;

b) the export or import of goods;

c) the carriage of goods by land, sea, air or pipeline;
d) the exploitation of oil and gas reserves or other natural resources;
e) insurance and re-insurance,;

f) banking and financial services;

g) the operation of markets and exchanges;

h) the purchase and sale of commodities;

i) the construction of ships;

j) business agency; and

k) arbitration» (Part 58 - CC). The list is not exhaustive.

However, the profile of the court’s work has changed over the years. The category of commercial
dispute has also changed. Today, almost 75% of cases heard refer to the international trade and in-
surance disputes which proves that The Commercial Court has its highly recognizable reputation
for resolving commercial disputes (The Commercial court of England and Wales). The Court now
handles many more banking and financial disputes than previous years, as well as disputes (based
in contract or tort) between high net worth individuals from around the world (CCR, 2019).

Taking into account the above, it is requisite to point out that it is inaccurate to refer to the ex-
perience of the UK while arguing and fighting for the importance and necessity of creation of the
separate special court in Ukraine which would hear the cases arising out from the relations in fi-
nancial and banking spheres.

It is important to remember that the Judicial system and the core classification of cases in the
UK differ from the Ukrainian ones. Moreover, the Commercial Court hears other types of cases,
the cases in the sphere of finance and banking Law are not the only cases heard by the said Court.
Commercial Court is the Division within the High Court of England and Wales and it hears a wide
range of cases, the financial and banking cases including. Thus, the structure of the High Court of
England and Wales together with its divisions is outlined in Figure 2 as a citation from the web-site
of Courts & Tribunals Judiciary.

Figure 2:
The structure of the High Court of England and Wales
Source: https://www.judiciary.uk

Hudima, T., Chaban, O., & Oliukha, V. / Economic Annals-XXI (2021), 192(7-8(2)), 158-168

164


https://www.judiciary.uk

ECONOMIC ANNALS-XXI
FINANCES, ACCOUNTING AND AUDIT

If we compare the cases heard by the Commercial Court in England with those heard in Ukraine,
it becomes rather obvious that in Ukraine the Commercial courts hear very similar range of cases
brought by the legal entities and or by the individuals in some particular types of cases (such as
corporate cases).

In the UK in response to the changing society and the new needs the so called «Financial List»
was introduced on the 1%t of October 2015. The said «tool» was introduced to bridge the expertise
of the judges from the two divisions of the High Court of England and Wales - The Chancery Divi-
sion and the Commercial Courtin order to ensure highly competent and rapid resolution of the dis-
putes in financial markets and banking sphere. Thus, the judges from both divisions with the rele-
vant expertise and experience were included into the Financial List (2015).

The Claims which are relevant to the Financial List can be issued in both the Commercial
Court or the Chancery Division of the High Court of England and Wales. The criteria for the ca-
ses that can be heard within the category of the cases from the Financial List are defined by the
Rule 63A.1(2)(a) of the Civil Procedure Rules. These are the sum of the claim which shall be for
more than 50 million GBP or equivalent; concurrently the case must be relevant to the finan-
cial market and require the special expertise otherwise the case may be transferred out of the
Financial List despite even the fact that the threshold in terms of the amount of the claim is met.
The third criterion according to the rule 63A.1(2)(c) constitutes the importance of the claim and
its outcome to the financial markets in general. It is requisite to point out that if the case requires
the particular expertise in the sphere of financial market and its outcome potentially may be of
general importance to the financial market but it does not meet the criteria of sum threshold, it
is still will be heard within the Financial List.

Below is a breakdown of the types of claims issued in the Financial List during 2019-2020.
As indicated in Figure 3, 26% of these claims related to «other important issues with finan-
cial markets/ expertise required» (9), 14% concerned «banking transactions/ loans project fi-
nance» (5), 14% «bonds/debt securities» (5), 14% «derivatives/complex financial products» (5)
and 14% pre-action injunctions (5) (Figure 3) (The CC Report, 2021).

Figure 3:
Financial List - Breakdown by Type
Source: The CC Report (2021): https://www.judiciary.uk

The key objectives and the prospective achievement of the Financial List were analyzed by
David Flack and Laura Feldman (Flack, 2015). In their research the authors highlighted that the
creation of the Financial List by the English judiciary is not a reaction to other commercial dis-
pute resolution facilities offered in other countries. The Financial List is not a competition to the
arbitration and mediation, its creation aims to enrich dispute resolution and to ensure the com-
mercial parties selecting English Law and the U.K. dispute resolution that English court sys-
tem is able to keep up to date with the business and respond to the challenges of the real world
which is highly dynamic.

The above experience of English judiciary proved to be highly efficient and up to date. It is
deemed to be appropriate to implement the mentioned English approach in Ukraine bearing in
mind the particular system and structure of the Ukrainian judicial system. Thus, it would be requi-
site to introduce certain criteria for the claims related to the financial market and the definite term
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during which the claim shall be heard. As for the forum, it is esteemed appropriate to allocate the
mentioned types of claims to the forum of the Commercial Courts in Ukraine. In this case, the de-
cisive factor upon which the forum is chosen shall be the financial market relationship. Thus, the
logic applied to the choice of the forum for the financial market claims shall be the same as the one
used in the current disputes arising out of corporate relationship. Therefore, even if the Claimant is
an individual, according to the article 20 of the Commercial Procedure Code of Ukraine the claim
shall be brought to the Commercial Court. The same rule shall be imposed on disputes originating
from the financial market relationship. The forum of the Commercial courts in Ukraine is deemed
to be the most appropriate for the mentioned disputes due to the fact that the nature of commer-
cial cases is very close to the financial and banking disputes; the quantity and the variety of ca-
ses in the Commercial Courts allow the judges to focus more on the peculiarity of the disputes and
deep into the relevant issues more which make the case resolution rapid and efficient. In addition,
such courts are less burdened than courts of other jurisdictions (Figure 4).

Furthermore, it is important to highlight the efficiency of such tool of the English Judiciary as
the Financial List. Thus, the judges with the relevant expertise in the financial market may be dis-
tinguished and included into the particular List or Registry. When a claim is brought, it shall con-
tain the specific reference, for example that the Claim is related to the financial market so to en-
sure the proper allocation to the judge with the relevant experience. Allowing the judges to spe-
cialize in a specific area of law and as a result in the particular types of claims will facilitate the per-
formance of judicial duties and will lead to even better efficiency and expeditiousness of the dis-
putes resolution (the relevant statistics of the Commercial Courts of England and Wales is shown
in Figure 5 and Figure 6).

As for the initiative to create the separate special Court which would hear only the cases rela-
ted to the financial market and banking Law, it is deemed to be less efficient than to implement

Figure 4:
Workload of Ukrainian courts, 2020
Source: https://court.gov.ua/inshe/sudova_
statystyka/rik_2020

Figure 5: Figure 6:
Lengths of Trials by Commercial court Lengths of trials by Commercial and Administrative
of England and Wales (%) courts of appeal (Ukraine), days (%)
Source: The CC Report (2021): Source: https://court.gov.ua/inshe/sudova_
https://www.judiciary.uk statystyka/ogl 2020
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new criteria of claims allocation and to allow the additional specialization of the judges within the
existing Commercial courts. For instance, the creation of the High Court for IP cases and the High
Anti-Corruption Court of Ukraine proves that the existing system was not perfectly ready to cope
with the specific cases but it does not mean that if the new rules had been implemented, the cases
in the sphere of IP Law and Corruption would not have been resolved in a more efficient way than
they used to be heard.

Moreover, the tendency to create the special separate courts might be quite disruptive and can
lead to the deterioration of the existing judicial structure and to the introducing a totally new one.
The latter is deemed to be less wanted due to the cost efficiency and some other issues related to
the state expenses and to the functionality of the Judicial system which can be blocked due to the
compliance with procedural issues of appointing judges, their service terms etc.

Furthermore, the Consultative Council of European Judges highlights the following drawbacks
of the specific specialization: it may lead to the prospective separation of specialist judges from
the other judges who will tend to develop the practice very distinct from the other cases and which
may be not in compliance with the general approaches and tendencies in the domestic judiciary.
In addition to this, bearing in mind the necessity to ensure an adequate workload, the special
courts may be located in the capital only or in some other territorial divisions covering a lot of other
towns and even cities which may have an adverse impact on the access to the justice in terms of
geographical distance (CCJE, 2012).

6. Conclusion

Taking into account the above reasoning and facts, it is deemed to conclude that it seems to be
inefficient to create the separate Financial Court (Court for Credit (Loans) cases) in Ukraine. Such
initiative will make the structure of the Ukrainian judiciary more complicated and diverse which
may have an adverse impact on its functionality. Therefore, it is considered to be more appropriate
to form the separate list of specialist judges with the relevant expertise in the financial market mat-
ters; to introduce new rules on the allocating the cases related to the financial market to the forum
of the Commercial courts exclusively; to implement accurate criteria and thresholds in terms of
sum of the claims, their relevance to the financial market and their importance for the further func-
tioning and development of the financial markets.
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